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The European Commission (EC) is preparing a new 

regulation to target products produced with links to 

forced labour. It will give the EU the power to introduce 

trade bans, cut off financing and apply other sanctions to those 

suspected of benefitting (even indirectly) from forced labour.

This is additional to current EU proposals – the Environmental 

Due Diligence rules published as part of the Deforestation 

Regulation; and the Corporate Sustainability Due Diligence 

Directive.

The new regulation will be more aggressive and targeted at 

importing companies. It signals that they could face sanctions on 

labour or human rights related issues. However, it also strikes a fair 

balance between the need to eradicate forced and child labour 

– and the need to establish a fair legal framework that respects

natural justice. Other EU institutions should support this position.

Companies and other stakeholders must have a channel for 

engagement before sanctions are applied: this is how real and 

substantive changes can be made. Taking an adversarial approach 

by treating the private sector as guilty by default, will not help. 

Practical solutions are needed; not grandstanding. The EC’s 

proposal broadly achieves this.

There is no perfect labour market, without risk of forced labour, 

either inside the EU or outside. The proposed regulation should 

therefore not be used as a trade barrier against exporting 

countries or targeted at commodities for political purposes.

The Malaysian palm oil sector recognises the need for continuous 

improvement, including identifying areas of potential weakness, 

and also enhancing monitoring and enforcement. The sector is 

cooperating with government entities, the International Labour 

Organisation (ILO), NGOs and others in this process. The EU should 

seek to become a cooperative partner in this process, and not 

produce a regulation that creates conflict instead of cooperation.

Key facts and data

Malaysian palm oil sector

In Malaysia millions of small farmers, and plantation employees 

work daily to collect, transport and process palm fruits. This has 

EU Forced Labour Regulation.indd   3EU Forced Labour Regulation.indd   3 27/12/2022   5:27 PM27/12/2022   5:27 PM



GLOBAL OILS & FATS BUSINESS MAGAZINE •  VOL.19 ISSUE November 20224

Comment

provided income, security and the hope of a brighter future for 

many in Malaysia, and elsewhere via remittances.

However, the sector is not perfect and we recognise this. 

Widespread claims of poor labour practices have been levelled 

by the US government and other parties. Some claims are 

grounded in facts; others are inaccurate. The labour situation in the 

sector is highly challenging; the palm oil supply chain is complex; 

unfortunately, at times, this has been open to exploitation by bad 

actors.

Migrant labour is a common feature of agricultural systems the 

world over. Whether in Europe, the US or in Malaysia, the need 

for labourers – who have economic and social needs – is a 

challenge for industries and governments.

Oil palm plantations in Malaysia are no different. They require a 

large labour force, due to the high productivity and high production 

levels of the crop. As a small, rapidly developing country, Malaysia’s 

domestic labour force cannot meet these needs. Migrant labour is 

therefore an important element for plantation companies and – 

especially – for the 300,000 small farmers who require assistance 

to work their land.

Strong governance and compliance protocols

The Malaysian palm oil sector is governed by a modern and 

strong regulatory framework:

• The Malaysian Sustainable Palm Oil (MSPO) standard is 

mandatory and enforced by the government. All palm oil 

companies across the supply chain are committed to MSPO’s 

labour and human rights provisions.

• The MPOB Act is the primary legislation that governs 

the sector. It allows the government to regulate all oil 

palm farmers and companies. The Act covers labour laws, 

environmental protection and other essential elements of 

palm oil regulation.

• The Malaysian Palm Oil Certification Council (MPOCC) is 

responsible for consistently updating and modernising palm 

oil standards. It is currently revising those standards with 

input from Malaysian worker groups.

Commitment to labour rights improvements

The Malaysian palm oil community understands that it must 

live up to global labour rights standards, if it is to continue 

to successfully serve customers in the Asia Pacific, India, 

Europe, US and Middle East, among other international 

markets.

This means that questions about labour rights raised by any 

government, must be considered as global questions. They 
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resonate across the supply chain. The customers are global 

companies, with high labour rights standards that apply to all 

markets.

The Malaysian palm oil sector is determined to live up to this 

responsibility. It has in recent months instituted a series of 

commitments and action plans implemented by private growers 

and palm oil companies. These actions send a clear message to 

customers, governments and stakeholders that the private sector 

is committed to rectifying problems that exist.

Commitments implemented by the government and private sector:

• The Malaysian Palm Oil Association launched in December 

2021 a Responsible Employment Charter focused on labour 

issues. 

• The US Department of Labour and US Customs & Border 

Protection have agreed to form a joint committee with the 

Malaysian government, led by the Human Resources Ministry, to 

address forced labour. This is a major step forward in cooperation 

to drive labour rights reforms.

The Charter affirms the commitment of members to respect 

labour rights, adopt responsible recruitment practices and 

provide good working and living conditions for workers. It 

commits all members to a binding set of commitments on 

labour rights, including:

• Prohibition of recruitment fees charged to jobseekers

• No retention of workers’ passports or similar restrictions 

on freedom of movement

• Actively supporting workers to join trade unions and 

other worker organisations

• Publicly-available Corrective Action Plans to address any 

future labour violations

The commitments in the Charter are based on several 

international guidelines and frameworks:

• The United Nations (UN) Guiding Principles on Business 

and Human Rights Framework

• ILO Declaration on Fundamental Principles and Rights 

at Work

• International Recruitment Integrity System developed 

by the UN International Organisation for Migration.
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• The Malaysian government has increased the National 
Minimum Wage by 25%, beginning in May 2022.

• On March 21, 2022, Malaysia ratified ILO Protocol 29 on 
Forced Labour, in another major development for labour 
rights and workers.

• The Malaysian government has launched a comprehensive 
National Action Plan on Forced Labour supported by the 
ILO.

• Malaysia has signed a Memorandum of Understanding with 
Bangladesh, to support labour rights for future workers.

• The Malaysian government has undertaken 40,000 workplace 
inspections to ensure workers are treated correctly.

A key consideration must be whether issues are systemic, whether 
reforms are underway and ILO protocols are implemented, and 
whether national laws and industry policies include labour rights 
commitments. In Malaysia’s case, it is clear those commitments 
are in place.

Increasing standards and compliance protocols

The MPOCC has undertaken significant revisions to the MSPO 
standards; these were published at the beginning of 2022.

The standards revision process included a broader range of 
stakeholders than when the original standards were drafted. They 
included the Malaysian Trade Union Congress and the National 
Union of Plantation Workers. Their representation was vital to 
the process, and is in line with international norms on labour 
rights and representation, specifically a tripartite (government, 
union and employer) approach.

MSPO certification is mandatory for palm oil production in 
Malaysia. This is enforced via the criterion for organisations to 
be licensed under the Malaysian Palm Oil Board (MPOB), the 
national regulator. The revised MSPO requirements are designed 
to align with ILO norms on labour rights.

Importantly, the MSPO provides almost no exceptions for any 
participants in the supply chain, upstream or downstream. The 
only exception provided is for independent smallholders, i.e. those 
not part of an arrangement with a larger plantation company.

This is in line with the social and employment norms that are 
part of broader standards, such as Social Accountability standards.

Setting the record straight
Malaysia has been subject to misinformation on labour issues. It is 
important to correct these inaccuracies.

Multiple US government agencies have publicly released assessments, 
including criticism, of the labour situation related to Malaysia’s palm 
oil sector. These assessments are based on a variety of qualitative 
and quantitative sources. The sources themselves, and the data and 
evidence they present, deserve significant scrutiny.

Decisions are made based on these sources and their data, which 
affect millions of workers, as well as cost companies millions of dollars. 
The US government in general is transparent about much of its source 
material, which allows an independent assessment to be made.

The Malaysian Palm Oil Council (MPOC) has undertaken a close 
assessment of a number of the source materials cited by the US 
Department of Labour, US Department of State and the US 
Department of Homeland Security’s Customs & Border Protection.

This assessment of the materials reveals that much of the data provided 
by sources such as NGOs or petitioner organisations, are out-of-date 
(in some cases by almost 40 years) or are not applicable to the specific 
complexities of the Malaysian palm oil sector.

The US Department of Labour’s assessment of the palm oil 
sector relies on significantly outdated sources and datasets, and 
fails to take into account initiatives undertaken by the private 
sector in terms of preventative action.

The US State Department’s assessment similarly fails to 
acknowledge the work undertaken by the private sector to establish 
better practices and NGO collaboration, where government 
policies have not kept up to date with global benchmarks.

The presence of child labour in Malaysian oil palm plantations has 
been confirmed by the government; yet the incidence is relatively 
small, largely isolated to the states of Sabah and Sarawak. For the 
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most part, it involves unpaid family members assisting parents and 
children in legal employment exposed to suboptimal conditions; 
there is no evidence of widespread or systematic or institutional 
forced labour of children.

The claims ignore two things:
• The incidence of forced labour in the Malaysian palm oil 

industry appears to be lower than in other sectors and other 
countries in the region.

• The industry – via MSPO standards revisions, and working 
with trade unions and NGOs such as Earthworm and other 
organisations – has taken more steps towards best practice 
than other industries.

Many of the claims against the industry regard unethical 
recruitment of workers – the industry has taken steps against this 
and is continuing to seek workable solutions.

There is a significant conflation of Indonesia and Malaysia in 
many of the source documents and data, which betrays a lack of 
understanding of the significant differences between the countries 
themselves, and their palm oil sectors.

Child labour appears to have greater weight than migrant 
labour. This is in line with both emotive campaign tactics and the 
priorities of government policies around the world in attempting 
to eradicate child labour (but does not align with the focus on 

Malaysia, where there is no evidence of widespread forced child 
labour).

There is reliance in several instances on reports by campaigning 
organisations that are explicitly opposed to palm oil cultivation in the 
region. Using such reports as source documentation is not serious 
public policy, given the pre-existing bias. This approach weakens the 
claim that actions taken are independent and evidence-based, and 
undermines the goal of rooting out forced labour.

It is apparent that many NGO reports used as ‘evidence’ in 
building a case against Malaysia are largely based on recycled 
claims or claims that are relevant to the palm oil industry across 
ASEAN, or different industry sectors in Malaysia.

Only 10 of the reports – spanning more than a decade – used 
informant interviews. The use of informants is common, but when 
reports are based on old claims and recycled information, the use 
of informants is not serious.

The bulk of the reports simply repeated claims from other 
sources. While this is not a suggestion that these non-primary 
reports are not credible, there are instances where reports that 
would be considered ‘high profile’ – such as those by Liberty 
Shared and EIA – are closer to advocacy documents rather than 
investigative or analytical documents.

MPOC
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The EU has begun reviewing its revised Renewable Energy 

Directive (RED II) in view of expanded ambitions for 

its 2030 greenhouse gas (GHG) emissions reduction 

target, as well as its path toward climate neutrality.

On July 16, 2021, the European Commission (EC) had published 

its ‘Proposal for a Directive of the European Parliament and of 

the Council amending Directive (EU) 2018/2001 of the European 

Parliament and of the Council, Regulation (EU) 2018/1999 of the 

European Parliament and of the Council and Directive 98/70/

EC of the European Parliament and of the Council as regards 

the promotion of energy from renewable sources, and repealing 

Council Directive (EU) 2015/652’ (RED III).

The Proposal is part of the EC’s ‘Fit for 55: Delivering the EU’s 2030 

climate target on the way to climate neutrality communication’. 

The EC, the Council of the EU (the Council) and the European 

Parliament have begun formulating their positions to reach a 

commonly agreed text. As with current EU rules on renewable 

energy, RED III is poised to affect palm oil as a biofuel feedstock.

The EC has been pursuing a number of sustainability-related 

objectives through various initiatives and legal instruments. In 

December 2019, the EC had presented the European Green 

Deal, a set of policy initiatives with the overarching aim of 

making the EU’s economy sustainable and climate neutral by 

2050.

On July 14, 2021, the EC had adopted the Fit for 55 Communication. 

This aims at providing a coherent and balanced framework for 

reaching the EU’s climate objectives. It also builds on policies and 

legislation already in place.

To achieve the objectives of the European Green Deal and 

reduce GHG emissions, the EU now intends to update RED II, 

notably by increasing the target of renewable energy sources in 

its integrated energy system. 

Upcoming regulation

According to the EC, RED III pursues three overall objectives:

1. To achieve an increase in the use of energy from renewable 

sources by 2030;

2. To foster better energy system integration; and

3. To contribute to climate and environmental objectives 

including the protection of biodiversity.
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RED II established a common framework for the promotion of 

energy from renewable sources. It set a biding target of 32% for 

the overall share of energy from renewable sources in the EU’s 

gross final consumption of energy in 2030.

RED III would increase the binding target for renewable energy 

to 40%. However, it is anticipated that this target will actually be 

set at 45%, as proposed by the European Parliament and the EC’s 

REPowerEU plan, presented in May 2022.

Article 25 of RED II on ‘Mainstreaming renewable energy in the 

transport sector’ sets sub-targets for the share of renewable 

energy within the final consumption of energy in the transport 

sector. The EC’s Proposal introduces amendments to Article 25, 

which will be titled ‘Greenhouse gas intensity reduction in the 

transport sector from the use of renewable energy’.

The proposed text foresees to increase the level of renewable 

energy used in the transport sector by setting a 13% GHG 

‘intensity reduction target’. The GHG emission reduction target is 

intended to make RED III compatible with the EU’s Effort Sharing 

legislation, which establishes binding emission reduction targets 

for sectors not covered by the EU’s Emission Trading System, such 

as transport.

In comparison to the EC’s Proposal, the Council proposes to 

provide EU member-states with an option on the transport 

sub-targets:

• A binding target of 13% GHG reduction in transport by 

2030; or

• A share of renewable energy within the final consumption of 

energy in the transport sector of at least 29% by 2030.

The European Parliament, meanwhile, proposes to set a binding 

target of 16% GHG reduction in the transport sector by 2030. The 

amendments it proposes to Article 25 also include the possibility 

of a revision of RED III by 2025, to assess the obligations set in 

paragraph one of Article 25.

Any revision would only be undertaken if it were needed to 

meet the EU’s international commitments for decarbonisation, or 

where a significant decrease in energy consumption in the EU 

justifies an increase of the obligation target and sub-targets.

Accelerated phase-out?

The EC’s Proposal for RED III contains amendments to Article 26 

of RED II, which provides specific rules for biofuels, bioliquids and 

biomass fuel produced from food and feed crops, including oil 

palm. The amendments aim at reflecting the new GHG reduction 

target set for the transport sector.
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This means that the calculation of a member-state’s gross final 

consumption of energy from renewable sources would take into 

account the GHG reduction target – and not the minimum share 

of biofuels and bioliquids as well as of biomass fuels consumed in 

transport as established in RED II.

Article 26(1)(3) of RED II provides that member-states ‘may set a 

lower limit and may distinguish, for the purposes of Article 29(1), 

between different biofuels, bioliquids and biomass fuels produced 

from food and feed crops, taking into account best available 

evidence on indirect land-use change impact’.

The EC’s Proposal would not change this approach. Recital 31 

of RED III reconfirms that ‘in order not to create an incentive to 

use biofuels and biogas produced from food and feed crops in 

transport, member-states should continue to be able to choose 

whether to count them or not towards the transport target’.

Thus, member-states will likely continue adopting legislation that 

excludes certain feedstocks, such as palm oil, from being counted 

towards the renewable energy targets or even from being used 

as a biofuel at all.

A worrying example lies in Belgium’s approach. From Jan 1, 2023, 

it will prohibit the placing on the market of biofuels and biogases 

based on palm oil or other products directly or indirectly derived 

from oil palm. From July 2023, it will also prohibit the placing on 

the market of biofuels and biogases based on soybean oil or other 

products directly or indirectly derived from the soybean plant. 

Rather than perpetuate discriminatory practices, the revision of 

RED II should address these unfortunate aspects of EU legislation.

Neither the EC’s Proposal nor the Council’s position on RED 

III modifies the rules related to high ILUC-risk and low ILUC-

risk certification. However, the European Parliament proposes 

amendments regarding the phase-out of high ILUC-risk biofuels.

Article 26 (2) of RED II states that, for the calculation of a member-

state’s gross final consumption of energy from renewable sources, 

‘the share of high indirect land-use change-risk biofuels, bioliquids 

or biomass fuels produced from food and feed crops […] shall 

not exceed the level of consumption of such fuels in that member-

state in 2019, unless they are certified to be low indirect land-use 

change-risk biofuels, bioliquids or biomass fuels pursuant to this 

paragraph’ and that from Dec 31, 2023 until Dec 31, 2030 at the 

latest, ‘that limit shall gradually decrease to 0%’.

The European Parliament proposes that RED III moves forward 

the phase-out of high ILUC-risk biofuels to the entry into force 

of RED III, expected in late 2023 or the beginning of 2024. This 
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is particular worrisome for the palm oil 

industry, as this would do away with the 

gradual phase-out until 2030 and would 

lead to a de facto ban of palm-based 

biofuels well before then.

Additionally, the European Parliament 

proposes to add a sub-paragraph to 

Article 26(2) to state that, by June 30, 

2023, the EC must submit to the European 

Parliament and to the Council ‘an update 

of the report on the status of worldwide 

production expansion of the relevant 

food and feed crops’.

The update must include ‘the most recent 

data from the last two years with regard 

to deforestation and high indirect land-

use change risk feedstocks, and shall 

address other high risk commodities in 

the category of high indirect land-use 

change risk feedstocks’.

With respect to the Delegated Act setting 

out criteria for the certification of low 

ILUC-risk biofuels, bioliquids and biomass 

fuels and for determining high ILUC-

risk biofuel feedstocks, the European 

Parliament states that ‘the maximum 

share of the average annual expansion of 

the global production area in high carbon 

stocks shall be 7.9%’.

The Delegated Regulation (EU) 2019/807 

currently sets this share at 10%. Therefore, 

the amendment appears clearly 

motivated to also phase out soybean as a 

biofuel feedstock, given that an 8% annual 

expansion into high-carbon stock land is 

attributed to the crop.

Used cooking oil (UCO)

A notable change proposed by the EC 

concerns the double counting system. 

Under RED II, UCO is considered to be 

waste-based and is double counted for 

the decarbonisation of the EU’s transport 

sector. For instance, if consumption of 

UCO amounts to 2%, it will be counted 

as 4% of total energy used in transport, 

providing an incentive to use such oils to 

reach the renewable energy targets.

Palm oil that has been used to fry foods 

can be converted for the production of 

biodiesel. In 2019, over 1 million tonnes 

of palm-based UCO were exported from 

Malaysia alone to the EU.

But in its Proposal for RED III, the EC 

eliminates the reference to ‘double 

counting’ with respect to advanced and 

waste-based biofuels. This removes the 

additional incentive and could discourage 

the use of UCO as a biofuel feedstock.

In the context of UCO, the European 

Parliament proposes to add Recital 38b: 

‘Adequate anti-fraud provisions must 

be laid down, in particular in relation to 

UCO, given the widespread mixing of 

palm oil. As the detection and prevention 

of fraud is essential to prevent unfair 

competition and rampant deforestation 

in third countries, full and certified 

traceability of these raw materials should 

be implemented.’

In this regard, the European Parliament 

proposes to amend paragraph 3 of Article 
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30 on ‘Verification of compliance with the sustainability and 

greenhouse gas emissions saving criteria’. It states that ‘auditing 

shall verify that the systems used by economic operators are 

accurate, reliable and protected against fraud, including verification 

ensuring that materials are not intentionally modified or discarded 

so that the consignment or part thereof could become waste or 

residue’.

Discriminatory rules

The rules adopted under RED II and the EU’s Delegated 

Regulations discriminate against certain biofuel feedstocks, 

notably those not produced in the EU, such as palm oil.

Indonesia and Malaysia, as the world’s biggest palm oil-producing 

countries, have, therefore, embarked on dispute settlement 

proceedings with the EU at the World Trade Organisation 

(WTO). The two countries argue that the EU rules discriminate 

against palm-based biofuels. The revision of RED II would be the 

ideal opportunity to correct the discriminatory practices. Instead, 

the European Parliament’s proposal would make things worse.

Malaysia considers that the ILUC approach under RED II is 

inconsistent with the EU’s WTO obligations. Instead of accelerating 

the phase-out of ‘high ILUC-risk biofuels’, the EU should, in the 

spirit of the Paris Agreement, pursue a more coordinated, global 

approach to land-use change that would sustainably address 

global environmental problems.

Given the currently diverging positions, the European Parliament 

and the Council of the EU must now agree with the EC on a 

common text before RED III can be adopted. The inter-institutional 

‘trilogue’ negotiations were scheduled to begin on Oct 6, 2022.

Malaysia must continue to engage with the EU and formally 

reiterate, both bilaterally and within the WTO framework, its 

special development, financial and trade needs as a developing 

country. It is highly dependent on the production and export of 

palm oil to the EU as a biofuel feedstock.

A single approach by the EU that does not recognise Malaysia’s 

efforts vis-à-vis sustainability, GHG emission reduction and the 

protection of high carbon stock land is not only discriminatory, 

but also profoundly unfair and counter-productive in efforts to 

curb climate change.

MPOC Brussels
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